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COMMONWEALTH OF MASSACHUSETTS - i '. I j 

Department cfihe Trial Court 

“ - - *■* lMi2 

LAND COURT DEPARTMENT 
No. 

19 MISC 000009 


■ ■ 


TO m OF BOU UN E and PETER J. ) 

MEIER, JUDITH MACLEOD-FROMAN, ) 
JAMES L POTT ER, GEORGE G. Sl.ADIi.) 
and JARED P. MACDONALD. as ) 

Members of ibc Hoard of Selectmen of the ) 



Town if Bourne. 
Defendants. 


COMPLAINT 


This is an action pursuant to Mussachusetts General Uwst 231 A. $§ I et $eq.: c. 240, 

§14A; e. 185 &lij 4 ) and c. 241 §5. 

PARTIES 



: i it! : 


PlajnilJT I he I litvk Centei, Inc. t‘ l lu\en" nr ThnuifT) is n Massachusetts 
nil a principal place of bjiisjness at 245 Route §A, Orleans. Massachusetts 3 






?\ 


|.| F|alniil1 MueAnhiir Pari Place I.LC is a Massachusetts limited |i ability compart) 

with a usual address or UJ Allucks I cine. P.0 Unx W, Hynniiis, Massachusetts 02601. and is n 
record tide owner in tee or property at MU MfieAilliuj JkiulmmL Bourne, Barnstable County. 
Massachusetts 

ill'll iill I'$ IIP';. I 11|:'4 iii’.u pi f .J jiiij I mm IIJfiiTil II mm 1 Im |Hi I III HlHliBB It ] n pJii j ii II1■ I1 $1 t 11 pH[ t-l 

1 L>c,v ^ nl 1 Lm " 01 llu | ,w is tl MassuehuHeiis municipal or^ani/aiion living an 

Hay, Massachusetts M2512. 
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4. Upon informaiion and belief, Defendant Peter 1 Meier is a member of the Board 
of Selectmen of Bourne end believed to reside at 95 Circuit Avenue, Bourne, MA. 


5 . Upon informal ion and belief. Defendant Judith Mat I.cod-Proman is a member of 
the Board of Selectmen of Bourne and believed to reside at 10 Lucia Lane, Bourne, MA. 

6. Upon information and belief. Defendant James L. Potter is a member of the Board 
of Selectmen of Bourne and believed to reside at 25 Settlers Way, Bourne, M A. 

7. Upon information and belief, Defendant George G. Slade is a member of the Board 
of Selectmen of Bourne and believed to reside al 15 lildridgc Street Ext., Bourne, MA. 

8. Upon information and belief, Defendant Jared P. MacDonald is a member of the 
Board of Selectmen of Bourne and believed to reside at 8U9 Scenic Highway, Bourne, MA. 

GENERAL FACTUAL ALLEGATIONS 

9 On November 8. 2016 the citizens of Bourne voted NO to Question 4. authorizing 
the legalization, regulation and taxation olrecreational canii.ile- in this < I'lnmomxealili of 

§1^^ 1 TO, M |[ In 1 III 11111 ill 111 |1|j| 11 

10 On May 1,2017, the Town approved a temporal) moratorium until November 30, 
20IK on the use of land or structures lor any recreational marijuana establishment itO-OI -2017 

! AriiyHf2». ' ' ijj,^|;11 'ji.ii t'|( 'i. i't'jj 1 

11. On Match 26, 2018, the Town defeated u biopused zoning amendmeni lo han non* 
medical marijuana establishments by a vole uf ll!X m lux or and 2*17 against l\J3-26-2UlH Article 

12. On March 2h, 2QiK, the Town defeated a ptofNLised general bylaw amendment to 


ban all non-medical marijuana uvs by a ■.oie of 115 in favor and 215 against (t)3-2b-2illl 8 
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aboul April 2018. the Cannabis Control Commission began accepting 
' issuance of recreational use licenses. Chapter 940, Section 5(bX2), 


governing the 


'liililM |M I'' ii M'mm '• .. I 

issuance ol licenses, states: 


"(b) The commission shall approve 
and issue a license if: 


marijuana establishment license application 


(2) the commission is not notified by the city or town in which die proposed 
marijuana establishment will be located that the proposed establishment is not in 
compliance with an ordinance or bylaw consistent with Section 3 of this chapter 
and in lime o^tm^pp^ 


Between 


2018 and November 28, 2018, Haven negotiated with ihe Board 


of Selectmen 


through the Bourne Town Adminstrator concerning a proposed Host Community 


Agreement for medical and non-medical cannabis retail «ilcs at 340 MacArlhur Boulevard 


On September 


2018, Haven tiled with the Bourne Planning Board a so-called 


Approval Not Required” perimeter plan of the property at 


Mti MacArthur Boulevard 


in Bourne 


suunito ( 


018, Haven filed with the Bourne Town Clerk 


On September 


riuen noltce 


Required plan pursuant 


II §811. therein- 


lepp^ protect ions 0 f C 


properly wi 


0L 8 the Bourne Planning Board adopted the Approval Not 


On October 


Plan, which was suh.'vcqucnib recorded with the 


Required 


e^ud sul iMimli; 


'iums of money ;md incurred substantial financial and 


in obtaining 


in the|K|i|nisint of properl> 


cs lng, legal illld permitting lees 


limn in engine 


entiLy urgnnis. 


I inert 


liilfivralmii 


gone opporuuiiiwis 
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'!i4i; i'l ljl fillil Ibljh'ul'liiij.ill 


MliCiW, ii l-'i! U i 
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other communities, all in i^lieitoe upon March 26,2018 Town consideration and defeat of zoning 
and general bylaw cannabis prohibitions and in reliance upon ongoing negotiations for a Host 
Community Agreement with the Town. These sums have and will total millions of dollars. 

19 On October 1,2018, the Town adopted by a majority vote a citizens' petitioned 
article to amend the Bourne Town Code general bylaws to prohibit all non-medical marijuana 
uses in the Town. (10-01-201B Article 14). 

20. On October 1,2018, the Town failed to adopt u proposed amendment of the 
Bourne Zoning Bylaw which would permit and regulate medical and non-medical cannabis uses 
in Lhe Town. (10-01-2018 Article 15). 

21. On November 28. 2018 as a direct result of the October 1,2018 Article 14 vote, 
the Bourne Town Adminstraior informed 1 laven that the Board of Selectmen would no longer 
"work with'* Haven regarding non-medical cannabis retail sales in Bourne. 

22. Since passage of a general bylaw (as opposed to an amendment to a zoning bylaw 
pursuant toG.L. c. 40A $5) would not exempt or protect pre-existing uses such as those 
anticipated by the plaintiffs. Haven is in jeopardy of signi lieant imr incur I and other losses if the 
general bylaw is enforced by the i own. 

2T 1 he enforcement of the October 1. 2018 Article 14 general bylaw may have live 
effect of preventing Haven from obtaining a pprov at of a licensing application tor a recreational 
riHirriiiami establishment under said Ch,i pie i 94(3. j)5lb)(2>. therefore Haven is indoubt whether 
to cotorrot sign ill eunt resources to seeking such approvals 

24. The potential John in obtaining Cannabis Coniml Commission licensing approval 
created by Lbe udopiion pi the October I. 2til 8 Article 14 general bylaw will pul I lawn at a 
significant competitive luismcss disadvantage relaii'v e to licensees in other cities and towns that 
















hove noli 


. to prohibit cannabis uses through (his questionable general bylaw 




:: 25. Given that the October I, 2018 Article 14 general bylaw generally prohibits the 
location and operation of non-medical cannabis uses in the Town, its adoption and enforcement 
violates G.L. c, 40A. 

ill'll Illi! W ^ i US JII11 If! i 'f 11 ^ 

count i 

PETITION FOR JUDICIAL DETERMINATION OF VALIDITY OF GENERAL 
Mjij j} BYLAW PURSUANT TO G.L c. 240, 14A 

26. Plaintiffs incorporate herein by reference the allegations made in the preceding 

paragraphs of this Complaint. | - || 1.1 

27. The adoption of Warrant Article 14 as a general bylaw violates G.L. c. 940, §3. 
which requires that ordinances or bylaws limiting the number of licenses or prohibiting cannabis 
uses generally he adopted as wiling bylaws. 

28. I he adoption of Warrant Article 14 ns a general bylaw violates G.L. e. 40A, §5 
and eases decided thereunder, which require lliat ordinances or by laws locating or prohibiting 
usesofland generally be adopted as zoning bylaws. 

29. I he adoption ol \V an ml Article 14 at the October I. 20 I S .special town meeting 
violates the procedural requirements for adoption of a zoning bylaw- set tbrlh in G.L. c. 40A 4j5. 
including the requirement of a published notice and llfuiitinu Hoard public hearing and report, 
and consideration of the vole w ithin two years of" llie Mnreh 26,26 ) ft Article 1 unfavorable 
action <1111 proposed /.uniiig amendment to prohibit all inm-medical cannabis uses. 

10. Plaintiffs .ire ehiilletf id a iledaration that lhe general bylaw prohibition set forth in 
llie October i. 201N Warrant \i|iclc H Is invalid. 







jntitled to a declaration lhat the Town may rvot adopt a general bylaw 


cannabis) uses in the Town except as a zoning bylaw under 




ulMteaol QiL. I 40A, §5 


m. t - 


ii; i,i 1 li:v , 


COUNT II 


TO C.L. C 231 A, U I ET SEQ. 


32; Plaintiffs incorporate herein by reference the allegations made in the preceding 


paragmphs of this Complaint. 


33. An actual controversy exists between Plaintiffs and ihe Town concerning the 


proper application of CJ'JL c. 40A and C.L. c. 94G, $3 to the October 1,2018 Warrant Article 14, 


and (b) Plaintiffs’ Jam! use rights with respect u> iheir project. 



34. The adoption of warrain Article 14 as a general bylaw violates OJ„ c. 94G, §3, 


uses generally be adopted as zoning bylaws. 


35. The adoption of Warrant Article 14 as a general bylaw violates <11.. e. 40A. §5 


and cases decided thereunder, which require that ordinances <u bylaws locating or prohibiting 


tail 



is.es of land generally be adopted as zoning bylaws. 


36. I he adoption of Warrant Article 14 at the October 1. 2018 special town meeting 


violates the procedural ictiuiremenb for adoption of a Mining bylaw set forth in Q l e 4U A §5, 


including the ren|uire i mmt of a published notice and Planning Hoard public hearing and report, 


uid consideration of the vole within two years Of the Much 26 , 2 ()I 8 Article 1 un favorable 

Tiiiiffllilii 1 !® ! i It rlT- 1 !--if 1 !!!- ! -ii b'l-i !i If 1 !!A'V : ■' l;:E '; 1 ,' : ' *$M8 



Ibh on n proposed zoning amcmlnnmt to prohibit all iioi^iiieilicul cannabis uses 
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5J. There is an actual controversy between Haven and The Town of Bourne whether 
the Selectmen may refuse to hear, consider or execute a I lost Agreement, and whether the 

Selectmen may require payment of amounts in excess of those set forth in GJL c. 5MG, $3(d). 

#|pI■ 1,11111:1:1 ti|l'j!11' IM': 1 i| m '• ,: : ■ - ■:;■ ■■ : i. 

Ill 1 i 1 j ' 1 HlHBffl ha :l i : :: COUNT IV TI 

j lffit TO R CERII0RAI11 (MANDAMUS) PURSUANT TO C.L. c. 249, § 5 

linn™ AT boi «ne selectmen approve and execute A 



iliB'SB 1 '1 


HOST COMMUNITY AGREEMENT WITH HAVEN 


i pill! 




54. I laintilTs incorporate herein by reference the allegations made in the preceding 
paragraphs of this Complaint. 

55. The Board of Selectmen have ministerial and legal obligations and duties created 
by G.L. c. l J4ti, §3 to hear, consider, negotiate in good faith and execute Host Community 

Agreements with acceptable applicants. 

mmm I■'r:!y||It•ftf'l|f P ftjj| i S-litttllfi'|5j|-.| ||: l l |,|.l- 

?6. I he Board has nu discretionary authcirity ki re lose to schedule a hearing regarding 
consideration of Host Community Agreement. 

57. The Board has no discretionary authority to refuse in execute a I lost Community 
Agreement on the basis of an applicant 's refusal U> pay fees in excess of those permitted under 
G.L. c. 94G, $3td) 

: 'I it!• -i,‘■ I‘ r; 'ib’! ! ;I ; i'i I ill 1 I- JJ/ItIi liirii .;!j ij £ a]|| ; .-n;ii!^Ipr:.!,t : 1( ii*!i ti :; ' 1:1 ii i‘iHrlri ! * i1Hi 

1:11 1 he $Ufa has no discretionary aulliojilv k. refuse 10 execute a I lost Commifelv 

\m j|: A j IK,LntWpil liVlli' i( ; jp|f , |liiSili lIT h I 

of the passage of a general bylaw prohibiting non-medical cannabis uses 
59. I laven has met all repuiremcnis I’m the issuance of a llosi Community Agreement, 
(if). I laven is entitled to a hearing by the Hoard ot Selectmen and to rcccive an 
executed (In the Board) 3 lost t'umimimiv Agreement meeting the provisions of G I c. M4G, §3. 
|y fiJ. I laven has pi plain or adequate remedy n lavs 
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WHEREFORE, Plaintiffs respectfully request Umt this Court: 


I) Enter a 


ment and order that: 


a— 


■■'ii 


\ ■ ■ 
■' b 1 :1, ■ ' ■ -■■.v-r, - 

iSMrilM i hiyollM 




•* il 


§ I 111 


t, 2018 Article 14 genera] bylaw is invalid and vacated; 




Any bylaw purporting to generally prohibit cannabis uses in all nr wry portion of 

illl 

the Town must be adopted as a zoning bylaw purswant to G.L. c. 40A, §5, 



c. Plaintiffs land use rights to develop 340 MacArthur Boulevard for retail cannabis 
sales are not affected by the Oclohcr 1, 2018 Article 14 general bylaw; 


llic Town must continue to accept and process applications, and must issue 



properly obtained development anil operation permits for non-medical marijuana 
uses notwithstanding the October 1,2018 Article 14 general bylaw; 


e. Hie Board of Selectmen inusi timely hear, review, negotiate in good faith and 


execute a Host Community Agreement w ith I laven: and 


I The Board Of Selectmen's demands for payments in excess of three percent of gross 


sales exceeds their authority under CM., c. 940, 


{2) Enter such other relief as this Conn deems lair, equitable and just. 



Respect lolly submitted this January *L 21118. 
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